
From: "Hamilton, Karen" </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE;GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=464B97BC84BE4DD582A98FA4C0ADA6CE-HAMILTON,KAREN>

To: Card
Joan

CC: "Thomas, Deb" <thomas.debrah@epa.gov>
Date: 1/30/2015 9:57:53 AM
Subject: FW: Request for Meeting/ Climax Mine
Attachments: Letter to S. McGrath.pdf

Climax JD hot topic 12 2014.docx
Climax JD review letter to Corps 1 2015.pdf

From: Hamilton, Karen
Sent: Friday, January 30, 2015 8:40 AM
To: McGrath, Shaun; Thomas, Deb; Hestmark, Martin; Garcia, Bert; Perkins, Erin; Ward, W. Robert
Cc: Wade, Alexis
Subject: FW: Request for Meeting/ Climax Mine
 
All
 

 
 

 
Let me know if I can provide more information. Unfortunately, my phone isn’t receiving email and this is my regular day off. I can be reached at 
 
Karen

(b) (5) (DP)

(b) (6)

(b) (5) (DP), (b) (5) (ACP)



 
Karen Hamilton
Chief, Aquatic Resource Protection and Accountability Unit
US Environmental Protection Agency Region 8
1595 Wynkoop St.
Denver, CO 80202
303 312 6236
 
Protect our Nation's waters
 
 
 
From: Sullivan, Eileen (Legal) [mailto:Eileen_Sullivan@fmi.com]
Sent: Friday, January 30, 2015 8:17 AM
To: McGrath, Shaun; Hamilton, Karen; Susan.Nall@usace.army.mil
Cc: Deely, Sheila H.; Lazuk, Raymond
Subject: Request for Meeting/ Climax Mine
 
Mr. McGrath:
 
Attached please find a letter from William Cobb, Vice President of Freeport-McMoRan Inc., on behalf of Climax Mining Company’s Climax Mine in Leadville, Colorado. 
Hard copies with attachments to the letter will follow by mail. 
 
 
Eileen Sullivan
Legal Secretary
Freeport-McMoRan Inc.
333 North Central Ave
Phoenix, AZ 85004
Ph: 602-366-7729
 





BH Freeport- McMoRan


Phoenix Corporate Office
Environmental Services and Sustainable Development
333 N Central Ave
Phoenix, AZ 85004


January 30, 2015


Via Regular Mail and Email (McGrath.shaun@Epa.gov)


Mr. Shaun McGrath
Regional Administrator
U.S. EPA Region 8
8RA
1595 Wynkoop St
Denver, CO 80202-1129


Re: Extent of "Waste Treatment System" at the McNulty Gulch Area at the Climax
Mine near Leadville, Colorado


Dear Administrator McGrath:


The purpose of this letter is to request a meeting with you to discuss your office's review of
materials we submitted on October 20,2014 regarding the extent of the permitted "waste treatment
system" for the McNulty Gulch area at the Climax mine near Leadville, Colorado. We submitted
the materials to your- office as part of requested follow-up to a meeting that we held with Karen
Hamilton and members of her staff on October 6, 2014. A copy of these materials is enclosed for
your convenience.


The information we provided document that the McNulty Gulch area at the Climax mine has been
covered by an individual National Pollutant Discharge Elimination System (NPDES) permit (i.e.,
federal Clean Water Act (CWA) Section 402 permit) that was initially issued by EPA in 1974 and
subsequently reissued numerous times by the Colorado Department of Public Health and
Environment (CDPHE). Consistent with the applicable effluent limitation guidelines (ELGs) for
the ore mining and dressing point source category, the 1974 NPDES permit required Climax to
construct and maintain interceptor ditches surrounding much of the McNulty Gulch area and the
rest of the mining operation to ensure compliance with the applicable ELGs and other limitations.
The interceptor ditches (and associated natural hydrologic divide features) ensure that all
potentially impacted water in any way associated with mining operations will be captured within
and treated by the extensive water system at the mine.


Consistent with the conditions of the 1974 NPDES permit, and all subsequent reissued versions of
the permit, and as contemplated by the ELG, the entire portion of the McNulty Gulch area that is
within the interceptor ditches or that otherwise drains to the water system due to natural
topographic divides or other routing is part of a "waste treatment system" excluded from the
regulatory definition of "waters of the United States" (see 40 C.F.R. §§ 122.2 & 232.2). Further,
consistent with the NPDES permit, this portion of the McNulty Gulch area is a source of mine


William E. Cobb
Vice President
Telephone (602) 366-7826
Fax (602)366-7307
Email William cobb(5)fmi com
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drainage subject to federal ELGs and CWA Section 402 permitting and cannot be considered at
the same time to be jurisdictional waters of the United States.


We appreciated the opportunity to meet with your office in October 2014 and to provide the
enclosed materials clarifying the extent of the "waste treatment system" at the McNulty Gulch area
of the Climax mine. During our discussions we understood that our dialogue would remain open
and that EPA would discuss its preliminary thoughts with us before finalising its response.
Unfortunately, we have not been able to continue the dialogue we began in October of last year.
Despite repeated phone and email requests to EPA and the Corps to share their preliminary
thoughts on this matter, neither agency has shown a willingness to discuss the matter or provide
transparency regarding their evaluation. Additionally, it appears that any decision regarding the
scope and extent of the "waste treatment system" at the McNulty Gulch area of the Climax mine
may have been delegated back to the Army Corps of Engineers (Corps). However, the scope of
the "waste treatment system" at the McNulty Gulch area is based on an understanding of past and
current NPDES permits issued by EPA and subsequently by CDPHE as an authorized NPDES
state. The Corps does not have the regulatory expertise or background that EPA and CDPHE
have in administering NPDES permits or the related concepts including the scope and application
of ELGs for ore mining and dressing facilities necessary to assess the extent of the "waste treatment
system" at the McNulty Gulch area of Climax mine.


The scope and extent of the "waste treatment system" at the McNulty Gulch area of the Climax
mine are critical to our continued mining operations and the mine's long-standing NPDES permit
history. We respectfully request to meet with you as soon as is convenient to continue the
promising dialogue we began in October 2014.


Thank you for your assistance with this important matter.


Very truly yours.


Vice President, Environmental Services and Sustainable Development


Enclosure


cc: Karen Hamilton, EPA Region 8
Susan Bachini Nail, U.S. Army Corps of Engineers






Hot Topic

This Week-

[bookmark: _GoBack]EPA AND THE ARMY CORPS OF ENGINEERS ARE REACHING FINAL AGREEMENT ON A JURISDICTIONAL DETERMINATION (JD) OF WATERS NEAR LEADVILLE, COLORADO, AND TO WHAT EXTENT THE WASTE WATER EXCLUSION APPLIES TO THESE WATERS: Climax Mine is restarting its mining operations and plans to place its waste rock in McNulty Gulch at the headwaters of Tenmile Creek. The Corps’ preliminary JD found a significant nexus of the wetlands and streams in McNulty Gulch with Tenmile Creek, a downstream jurisdictional water. It is the opinion of the Regional CWA 404 program that the Corps has made valid determinations of jurisdiction based on the regulatory definition and current guidance documents. Climax Mine claimed that the waters in the Gulch are excluded from jurisdiction because they are part of a waste treatment system of ditches covered by an NPDES permit from the State of Colorado. The Corps requested the EPA’s evaluation of the application of this exclusion. After consultation with the State’s NPDES program managers, the State Assist. Attorney General, OWM, OWOW and OGC, R8 agrees with the Corps’ assessment that the wetlands are not part of the waste treatment system in McNulty Gulch. R8 also concluded that the waste treatment system does not sever jurisdiction of the waters in McNulty Gulch. R8 will summarize its conclusions to the Corps on the phone on December 17, 2014. We are working with HQ to develop a potential written communication documentation so the Corps may include it in their administrative record in anticipation of an appeal of  this JD. ATTORNEY-CLIENT PRIVILEGED/ATTORNEY WORK PRODUCT/DELIBERATIVE PROCESS PRIVILEGED/DO NOT RELEASE UNDER FOIA. Contact(s): Karen Hamilton, 312-6236; Erin Perkins, 312-6922. 












